The following is a statement on behalf of ________

Today the Department of the Interior Secretary Ken Salazar announced that the agency will attempt to vacate the Bush administration’s buffer zone rule promulgated on December 12, 2008 under the Surface Mining Control and Reclamation Act (“SMCRA”). Apparently, the Department of Interior will take this action in response to a currently pending lawsuit challenging the Bush administration’s rule.  
Sadly, the Obama administration’s decision to vacate the Bush rule is marred by the secrecy of the process that it used to reach its decision, and the lack of clarity about whether it will actually enforce the 1983 Buffer Zone rule.  The 1983 rule will again be in effect if the Obama administration succeeds in vacating the Bush version of the rule.  
It is clear that the administration is not planning to enforce the rule to prohibit valley fills and other waste disposal practices associated with mountaintop removal.  Secretary Salazar made it clear at his press conference that the 1983 rule would continue to be implemented as it has in the past – meaning it will not be enforced.  He stated that coal production would not be effected and that current coal operations would not be effected. 

Therefore, the administration’s actions will not provide the protection essential for Appalachian mountain streams under SMCRA and the Clean Water Act.
The Obama administration must commit to enforcing the law by applying the buffer (and requiring delegated states to apply the buffer) to valley fills and other waste disposal operations associated with mountaintop removal mining.  The value of today’s action is zero unless it will lead to real enforcement.  If the rule reversal simply allows the situation to continue to exist as it has for years without actually protecting streams from destruction, it is meaningless.  
For example, currently 4 permits that each violate the spirit and the letter of the 1983 Stream Buffer Zone rule are caught up in a Fourth Circuit court appeal.  The first test of the Obama Administration will be whether to vacate those permits for further review in light of today’s action and OSM’s recognition that a stream buffer zone is required.  The next test will be whether the Obama Administration will incorporate enforcement of this rule into EPA’s pending review of nearly 100 other permits currently pending at the U.S. Army Corps of Engineers in Kentucky and West Virginia – each of which is likely to violate the existing rule due to its lack of any stream buffer zone rule, and its use instead of valley fills to completely bury existing mountain streams.  
Today’s action ultimately will be nothing more than a publicity stunt unless and until it is enforced by the agencies -- as the Clinton administration interpreted the rule at the very end of its term.  
Removing the bad Bush policy from the books is not enough, unfortunately, as real action is needed to enforce the rule and immediately protect America’s mountain streams.  In sum, because of the lack of openness about this decision, we do not know if today’s action is a real attempt to rein in mountaintop removal mining, or a meaningless, purely symbolic action taken to celebrate the first 100 days of the administration.  The Administration should issue a plain statement of its enforcement policy, and must begin to implement that policy to protect streams that are now facing an emergency due to the already issued or pending permits authorizing their destruction, in direct violation of the 1983 Stream Buffer Zone Rule and the Clean Water Act.
Historically, despite the clear terms of the 1983 Stream Buffer Zone Rule, the Department of the Interior’s Office of Surface Mining (OSM) has not enforced the law as written.  

At the end of the Clinton administration, however, OSM and other federal agencies determined that the stream buffer applied to valley fills and other disposal of coal wastes.  It reached this conclusion during the Bragg case, which was filed by environmentalists to compel OSM to enforce the 1983 rule.  In their brief filed in the Court of Appeals in Bragg, OSM, EPA and the Corps expressly agreed with federal District Judge Haden’s interpretation of the SBZ rule: 

[Judge Haden] correctly found that SMCRA’s stream buffer zone rule. . . prohibits the burial of substantial portions of intermittent and perennial streams beneath excess mining spoil. The elimination of substantial intermittent or perennial stream segment [sic] necessarily causes adverse environmental effects, as it eliminates all aquatic life that inhabits those stream segments. As the district court rightly concluded, the elimination of entire stream segments and all the life they contain plainly causes environmental harm. Accordingly, the district court correctly granted summary judgment on plaintiffs’ buffer zone claims.
 

OSM, EPA and the Corps further stated that “valley fills that disturb intermittent or perennial streams may be approved only if there is a finding that activity will not adversely affect the environmental resources of the filled stream segment.”
  

Furthermore, in a May 22, 2000 letter, Acting OSM Director Kathrine Henry adopted the same position that “the stream buffer zone waiver findings must be made not only for segments downstream of the fill, but also for each segment of an intermittent or perennial stream in which excess spoil is placed.” 

However, these policies were never enforced because they were adopted at the end of the Clinton administration.  As soon as President Bush took office, they simply reinterpreted the rule to pretend it did not apply to mountaintop removal. 
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